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ABSTRACT

The increased emphasis on environmental policiaglaively recent years in the history of the ratéral
trading system although shrimp-turtle and Venentlu. gasoline case is quite old. Still the WTO Quttee on Trade
and environment do not interfere to a great exifeahvironment agreement is not signed by the agestdoing trade.
Then the WTO would provide the only possible forfamsettling the dispute. The preference for hargltlisputes under
the environmental agreements does not mean enviotanissues would be ignored in WTO disputes. TWAiEO
agreements allow panels examining a dispute to sgpért advice on environmental issues. The objestof sustainable
development and environmental protection are ingmbrenough but there is no specific agreement ripadiith the

environment in WTO. The present paper delves satoe.
KEYWORDS: Green, WTO

INTRODUCTION

The WTO has no specific agreement dealing with eheironment. However, the WTO agreements confirm
governments’ right to protect the environment, jed certain conditions are met, and a number efmthnclude
provisions dealing with environmental concerns. Bbgctives of sustainable development and envieomal protection
are important enough. The whole world is witnessingaradigm shift in the way the businesses haga barried over the
years and the way in which they are being desigméle present scenario. After the Second World,Wer whole world
was divided into two regional blocks, one that Wt by the USA and the other which was headed bytlten USSR.
During the cold war scenario, the trade and busimekated to the international trade was done thighpolitical interest
being given more weightage than the business der®lat plans. At the end of the Uruguay Round in4]9€ade
ministers from participating countries decided égin a comprehensive work programme on trade avidomment in the
WTO. They created the Trade and Environment CoramifThis has brought environmental and sustairglelopment
issues into the mainstream of WTO work. The 200hdMblinisterial Conference kicked off negotiationssome aspects

of the subject. Today 160 countries are WTO memaedsthey have to follow these norms.

Environment refers primarily to the things whicle @round us and infact the liberalization, glolslan cannot
achieved by neglecting the environment which is piigne reason for the development of mankind anbealthy
environment is a must for the growth and surviviahe mankind and for the coming generation. Thesttged countries
of the world have always raised the environmergaliés. Developed countries, particularly EU, weggy \keen on
negotiations on environment related issues to aotmate concerns of their civil society. They wangeaiironmental
considerations integrated throughout the negotiatilm the new Round (‘mainstreaming’) which wikcaldilute the
focused mandate of the Committee on Trade and &mvient (CTE ) to that extent. USA was further kdeat Members
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right to set high environmental standards was ndewmined by trade rules. US and CAIRNS Group aoestlso called
for the removal of environmentally damaging sulesdiuch as agricultural subsidies and fishery didssthat contributed
to over capacity. Developing countries sought adjests in the TRIPS Agreement for preservationiololgical diversity
and reward for traditional knowledge. The propdsahainstream environment dilute the role of CTH #re US proposal
regarding environmental standards were opposed dmge sdeveloping countries including India while #hewas
considerable support for removal of environmentesl subsidies. The TRIPS related proposals wegpasted by some,

but there was no consensus.
Objectives of the Study

To understand the limitation of WTO regarding eamiment.
RESEARCH METHODOLOGY

The study focuses on extensive study of secondatiy cbllected from various books, national andrh@gonal
journals, government reports, publications fromioas websites which focused on various aspects GfOWand

Environment.
Examples of Provisions in the WTO Agreements Dealmwith Environmental Issues are

Intellectual Property: Governments can refuse to issue patents that émdaiman, animal or plant life or

health, or risk serious damage to the environmiERtRS Article 27).

Subsidies and Countervail:Those firms which adapt new environmental laws| gt subsidies, up to 20% of

firms’ costs.

Sanitary and Phytosanitary Measures Explicit recognition of environmental objectivésough Animal and

Plant health and hygiene.

GATT Article 20: Policies affecting trade in goods for protectingntan, animal or plant life or health are

exempted from normal GATT disciplines under certanditions.

GATS Article 14: policies affecting trade in services for protegtimuman, animal or plant life or health are

exempted from normal GATS disciplines under certainditions.
WTO Suggests
» First, Cooperate The countries concerned should try to coopemp@dvent environmental damage.

» If the other country has also signed an environmersigreement then what ever action the complaining country

takes is probably not the WTQO’s concern.

* When the issue is not covered by an environmentaggeement, WTO rules apply The WTO agreements are
interpreted to say two important things. Firstd&aestrictions cannot be imposed on a productybecause of
the way it has been produced. Second, one couamypat reach out beyond its own territory to impdse

standards on another country.
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e The complaining country can act (e.g. on imports)d protect its own domestic environment, but it canat
discriminate. Under the WTO agreements, standards, taxes er atbasures applied to imports from the other
country must also apply equally to the complaincagintry’s own products (“national treatment”) amapirts

from all other countries (“most-favoured-nation”).

* What if the other country has not signed?Here the situation is unclear and the subject effate. Some
environmental agreements say countries that havedithe agreement should apply the agreementte\goods
and services from countries that have not. Whethisr would break the WTO agreements remains urteste
because so far no dispute of this kind has beeagbtato the WTO. One proposed way to clarify theagion
would be to rewrite the rules to make clear thainties can, in some circumstances, cite an envieotal
agreement when they take action affecting the teddecountry that has not signed. Critics say wosild allow

some countries to force their environmental stasslan others.

The committee notes that actions taken to proteetenvironment and having an impact on trade cay @h
important role in some environmental agreementsiqo#arly when trade is a direct cause of the evinental problems.
But it also points out that trade restrictions ao¢ the only actions that can be taken, and theynat necessarily the most
effective. Alternatives include: helping countriasquire environmentally-friendly technology, givingem financial

assistance, providing training, etc.
Nature of Environmental Barriers

These barriers focus on areas, which have beesubject of environmental campaigns to: (Aserkar\Vaad,
2007)

» Eliminate use of toxic, substances - chemicalshealy metals in particular

» Recycling of waste product and packaging;

* Protect wildlife;

* Raise food safety standards;

« Promote organic food and oppose genetically matlifiganisms(GMOS).
Critical Environmental Issues

» Eco-labeling

*  Effluent Emission Norms

» Standards regulating (maximum residue) levels xittsubstances in products

e Standards for product harvesting

» Packaging and labeling requirements

e Standards mandating energy efficiency/emissiongatézhs

* Regulations pursuant to MEAs and other internatiteaties
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Under the Doha Development Agenda, the regularncittee is also looking at the effects of environtaén
measures on market access, the intellectual psopgreement and biodiversity, and labelling foriestvmental purposes.
It provides an enabling environment through itsechjes, institutions and monitoring of potentigde protectionism,

enforcement mechanism, toolbox of rules, and grgwimse law in the environment area.
The Basic Objective of Environment is Harmonizationof Environmental Standards

The above said objective gives a required platffonthe developing and the developed counties efwbrld to
provide a level playing field which would ensureatttno one who is a part of the WTO agreement waulfer either
economically and environmentally. Harmonizationersfto the process through which environmental dstads in
different countries are brought to similar levéltis process can become an issue in trade, beb#glser environmental
standards may impose costs on manufacturers or gwls producers. Trade disadvantages could résuttountries
where more stringent standards increase the pfigearls compared to that in countries with lesticte environmental
standards. The Organization for Economic Cooperatiod Development (OECD) and the European Union) (dve

both actively promoted harmonized environmentaigéads (Joshi and Srinivas, 2007).

During 1950-60s the value of world exports becanoeenthan doubled. During the 1970s the value ofitbdd
exports increased by about five and half times.im@uthe1980-90, the value of world exports increlalsg 80 per cent.
In the first half of the 1990s, it increased by athé7 per centBy the end of the 1990s, the combined value of thddwvor
trade in good and services reached $ 7 trillioniarathieving this growth the WTO has a leading ol play. But at the
same time this growth of international trade in theent past has come under attack for ignoringr@mwental and social
issues in promoting global trade. There are amyildeace that it has undermined health, safety,renmental standards,
and human rights in making trade policy worldwidéhe Tuna-Dolphin and Shrimp Turtle case reveal shene.
There thus exists an undesirable effect of rapideimse in trade on deforestation, depletion of ®2ayer, climate change,

hazardous waste and exploitation of natural ressurc

Three Famous Cases on Environment and Trade
Tuna/Dolphin Case

Trade and environment issues started gaining mearst attention in the beginning of the 1990s, & wake of
the now (in) famous General Agreement on Tariffd dnade (GATT) Tuna/Dolphin decision. In this pawiar case,
the WTO ruled the US policy of banning imports mfa from states that used purse seine fishing igeés to catch tuna,
and subsequently kill dolphins, violated the tewwh$&GATT. The ruling struck a raw nerve among thippfer generation

and provided the impetus for bringing the issuasseiated with trade and the environment to natiattaition.

The topic stayed in front of the public throughthg 1990s because in1998, the WTO gain ruled aaid$ ban
on shrimp imports caught without Turtle Excluderviges (TEDs) , equipment developed to help saveargered sea
turtles. In the ruling the Appellate Body made cldet under WTO rules, countries have the rightat@ trade action to
protect the environment (in particular, human, aiwr plant life and health) and endangered spemigs exhaustible
resources. The WTO does not have to "allow" theim tight. So, this action of US to ban the impastsshrimps on

environmental protection ground was acceptable.
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Still, the US lost the case, on the grounds of fgg discrimination among the members. It prodd®untries
in the western hemisphere mainly in the Caribbetathnical and financial assistance and longersitian periods for
their fishermen to start using turtle-excluder deg though the same were not provided to the Amimn countries
(India, Malaysia, Pakistan and Thailand) that filed complaint with WTO.

The US Clean Air Act and the Gasoline Rule

Following a 1990 amendment to the Clean Air Acg S Environmental Protection Agency (EPA) promtdda

the Gasoline Rule on the composition and emissiffiests of gasoline, in order to reduce air podiatin the US.

From 1 January 1995 (coincidentally the date winenWTO came into being), the Gasoline Rule perohittely
gasoline of a specified cleanliness (“reformulatgdoline”) to be sold to consumers in the mostupedl areas of the
country. In the rest of the country, only gasolimedirtier than that sold in the base year of 1@86nventional gasoline”)
could be sold.

The Gasoline Rule applied to all US refiners, bessdand importers of gasoline. It required any dsiineefiner
which was in operation for at least 6 months in@,3® establish an individual refinery baseline jahhrepresented the
quality of gasoline produced by that refiner in @9%he statutory baseline was assigned to thoggersfwho were not in
operation for at least six months in 1990, andmparters and blenders of gasoline. Compliance thighbaselines was
measured on an average annual basis.

The illegal GE rice scandal continues to rage assthe WTO has finally published a ruling on a dasmught
against the EU by the US, Canada and Argentina Bueope imposing restrictions on the importing & @od. At its
heart, the dispute is about whether trade lawsgranvironmental laws - and surprise, surprisehéoWTO it is trade law

rules.

The latest GE contamination scandal shows that dBEe organisms are released into the environment,
the consequences for consumers, farmers and tradersnormous. The WTO has no place determining ywbaple

should eat and illegal GE rice has no place ordiheer tables of consumers anywhere in the world.

These three cases showed how process, the issisvajoods are produced, can stir up trade and @amviental
problems. However, trade and environment issuesrepass a much broader and complicated set of iskaasmerely
the issue of process. Environmentalists expresseronthat years of work negotiating environmentahties could be
disrupted if WTO rules of trade are used to nultfipse environmental enforcement measures undexstemptions that

they violate free trade principles.
Why is the Environmental Topic Important for the WT O?

First of all, the WTO itself calls it a “new highrqdile”. The trade and environment debate is comjgled varied,
and it involves some of the most fundamental WTigiples and rules, such as the concept of norridigtation and the
definition of “like products”. It is a horizontas$ue that cuts across many disciplines in WTO.eixample, Multilateral
Environmental Agreements have consequences fog tkdaich may come into conflict with the general aifthe WTO to
reduce trade barriers. In addition, the recent Waanhd is marked by great cleavages and drifts @sdnhmore than once

been at the brink of failure. Although they are i@ main focal point of the internal cleavagesjmmmental issues bear
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the potential of worsening the North-South driftthe WTO, which could possibly escalate and evéiytuadermine the

global trading system.

Nordstrom and Vaughan (1999) regret that, “Onehefunfortunate features of the trade and environmelpate
is that at times it has generated more heat tighti'litoo many generalizations have been made footh the trade and the
environmental communities. Trade and environmestaa issue, is by no means new. The link betweathetiand
environmental protection both the impact of envinemtal policies on trade, and the impact of traddghe environment

was recognized as early as 1970.

Growing international concern about the impactadr@mmic growth on social development and the enwirent
led to a call for an international conference owho manage the human environment. The 1972 Sttckmnference

was the response. Even technical assistance ipaigmed by WTO as detailed below.
Advanced Course on Trade and the Environment

The Advanced Course on Trade and Environment tplee® every 2 years at the WTO headquarters in @ene
Government officials from LDCs, developing coungrind economies in transition are selected togiaatie in the two-
week course, whose main objective is to consolitlee@ knowledge on trade and environment issuesfacilitate their

participations in the work of the WTO CommitteeTmade and Environment.

A wide range of environment-related topics areuised, such as environmental requirements and har&ess,
disputes involving environmental issues, environtakertechnologies, environmental provisions in regio trade

agreements as well as trade and climate change.

The immediate objective is to raise awareness erlitfkages between trade, the environment and inabie
development, to promote greater dialogue betwestetand environment policy makers and to makesieedor member

governments within a region to share their expegen

REVIEW OF LITERATURE
Environmental Issues as Non-Tariff Barriers

With the progress of liberalization process, tlsatgradual reduction of tariff levels and removaboantitative
restriction, mainly from agricultural and textilegaucts, the developed countries are resortinghéo dternate trade
restricting measures. These new era barriers iacthd non-tariff barriers such as environment sieg&| food safety
regulation, labeling requirement and quality staddaThe trade and environment have are closedye@lto each other in
free trade regime. This focus on trade and enviemmin the international trade framework helps poting

environmental protection and ensures an open,agajtmultilateral trade system.

Environmental and health-related standards andatgnus in developed-country markets are creatingllles for
the exports of products from developing countriks India. The environment-related non-tariff barsi (ETBS) generally
cover all barriers that have been introduced byirtiporting country to protect the environment, adlhas the health and
safety of wildlife, plants, animals and humans. Eleping countries have to adjust their productioocpsses in response
to changing environmental regulations in developeahtries. Measures such as pesticide maximumuesivels (MRL)

permitted in foodstuffs, emission standards for Imvaes, and packaging eco-labeling
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Requirements have created operational hurdlesuoexporters. These barriers mainly have distorgifigcts on

our small sector exporters because huge costsasbvéd in adhering to the standards set.

It is assumed that when a single country or a éthinumber of countries enforce an ETB it is mokelyi that
these countries have simply enforced a non-tadffibr. Such trade restrictive measures are bitgeat for the trading

environment.

At the global level, 185 products have been idedtjfwhich face environment-related trade barrierat least
one importing country. These environmental basedeis are of great concern for India because thedargely affecting
the vibrant export sectors of the Indian econonheyrare mainly leather and leather products, &stithemicals, marine
products, tea and other agricultural products asednaostly concentrated in SME sector. The natur®lDBs faced by
these sectors ranges from technical standards esilgt content requirements to mandatory labelixp-labeling.

Packaging requirements and other SPS-related nesasur
The Trade Liberalization and Environment

In theory, the objectives of trade liberalizatiordanvironmental protection are compatible: thethlzam for the
reduction of distortion and thus optimization ofi@éncy in the use of resources. From a normativelfare-theoretical
point of view, free trades and environmentalistgeha common goal: the increase of social welfateer@ are possible
win-win situations in which trade liberalizationcaanvironmental protection interact positively, éstample in the case of
elimination of trade subsidies that increase emwitental degradation such as agricultural over-usa@esources,
deforestation or the depletion of fisheries. Tradeourages the economy to develop - from primasguece extraction to
manufacturing and eventually to (less pollutingyvems. If poverty is the core of the problem ofvieonmental
degradation, economic growth will be part of theuon of a shift from more immediate concernsdad-run investment
into the future resources. Furthermore, an imprarmnin production techniques through internatiosiakemination of

technological knowledge helps reduce pollution.

Yet there are as well areas of conflict betweetidrand environment. Most importantly, trade incesasconomic
growth and with the rise in quantities producedd(ajiven market failures), pollution increases. Rermore, trade
liberalisation opens up the possibility of firms viveg their production to countries with lower erorimental standards in
order to save costs. This can lead to “eco-dumpindéss regulated countries or to a “race to tbgadm” of standards,
if more regulated countries want to attract or kkepiness. The net environmental outcome of tradfficult to evaluate
precisely, but Brack (2000) evaluates that thecstimal effects and win-win situations are mostlijk be offset by the

large negative scale effects from the expansia@rohomic activity, and smaller aggregate negatistildution effects.
Limited Role of the WTO Regarding the Environment

There is no international consensus on which feéeWTO is supposed to play in environmental issieny
free-traders world argue that the WTO should hasthing to do with environmental concerns, as ite gurpose is to
promote free trade and that environmental protaciiwould be left to another body, possibly the MEJexretariats or a
new body. It is claimed that the WTO is not the rappiate institution for environmental concerns,iags arguably
overloaded. This trade round is arguably overbwrderand by advancing another the contentious issih as

environment and trade, this might contribute tofttiire of the already-fragile round.
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Similarly, developing countries are very skepti@out an expanded role of the WTO in maintaining
environment standards. They accuse the EU of pgstinthe WTO’s further development in its own eaowvimental
terms. This in turn decreases the capacity for ldpugg countries to capitalise on their own compigeaadvantages and
it could be seen as “green protectionism” or “pcttmism in disguise”, . In this sense, many susgiet environmental
standards would not serve as market correctionabutisguised non-tariff trade barrier. There esdlanger that pressure
groups find it advantageous to support environmerdms in order to provide an additional, sogiakspectable, reason
for unilateral import restrictions. Hence, althoughvironmental issues have gained some legitimacgraelement of

global trade policy, many economists remain uncaeced of the benefits from systematic linkages.

But at the same time “The WTO cannot operate itaigm from the world in which it exists”: In thdosence of a
parallel organisation, with inclusive membershijl anbuilt-in mechanism for dispute resolution wstinctions, the WTO
has emerged as a platform for debate on environanahttrade issues over the last decade. In the foeemboperation,
trade measures through the WTO are a powerful -astickcarrot method to conform to international emwinental
standards. The theory of the second best sugdest®me distortion (i.e. the environmental spilegvcan often be best

met by another distortion (i.e. a trade ban) tca@ck welfare on the whole.

Though while trade policy is clearly a second-bastins to achieve environmental objectives, in adt has
become difficult to justify the exclusion of envimment from negotiation on trade. Morici (2001) stathat whether one is
in favour or against it, the WTO participation invironmental issues is already a practical fact aatda theoretical
proposition - an inevitable outcome of the receahds. To Esty (1996), responding to environmeataicerns is a
political necessity for the trade community: “Ietmomentum for trade is to be maintained, the diremrrow coalition in
favour of freer trade” is risked. As an influentiastitution of global governance, the WTO shoulnl promote

environmentally sensitive trading regimes and shesponsibility to the common global goods. (Gndd88).
Developing Countries and Environment

The issue of environmental protection based on R¢rHmination has great consequences for the dpired
countries. These countries often find themselveshenreceiving end of environmental regulation: daestructural
weaknesses they are standard-takers, and not efandakers. Thus, many developing countries ang sigspicious about
high-income countries’ motives and condemn thisnfaf disguised protectionism vigorously. Kruege®@@) criticises:
“Those seeking protection have no hesitation imkileg their aspiration with the legitimacy of othesues.” It is thus vital
that environmental concern do not become an atibiréintroducing unilateral trade barriers, whicivé been reduced
elsewhere. Recently, rather than tackling thededif issues, discussions have concentrated omvthevin situations on
agriculture and fishery, where trade liberalizatoould play a positive role for the environment.eThidth of existing
decisions on the WTO has favoured free trade beretlis no closure on these issues, as can be wwarntie second
shrimp ruling. Thus, Brack and Branczik(2004) cldahmat, “The story of the trade and environmentdlade in the world
trade organization is one continued failure to make substantial progress in rewriting WTO rulest bignificant

changes in the way in which existing rules havenbieterpreted.”(Gnath 2008)
Trade Can Play a Positive Role

Trade could play a positive role in this procesddmylitating the diffusion of environment-friendbgchnologies
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around the world. Of course, this would requiret t@untries are ready to scrap trade barriers osemmotechnologies and
suppliers of environmental services to reduce th& of investing in clean technologies and envirental management
systems. A new round of trade liberalization negfins could make a contribution here. Another piieie contribution of

such a round would be to address subsidies that tier environment, including energy, agricultunad dishing subsides.
This would yield a double dividend by benefiting thnvironment and the world economy at the same. imshort, trade
is really not the issue, nor is economic growtheTibsue is how to reinvent environmental policesainever more
integrated world economy so as to ensure thatweewithin ecological limits. The way forward, it wigl seem to us, is to
strengthen the mechanisms and institutions for ilatdtal environmental cooperation, just like caigg 50 years ago

decided that it was to their benefit to cooperatérade matters (Gnath 2008).
CONCLUSIONS

While the net effect of trade on the environmemias clear-cut, the implications from the recetdrkture are that
trade expansion through liberalisation is likelydffect the environment negatively. Thus, it is essary to offset the
effects, especially by adjusting global environraépiolicies upwardly through international coordioa. The stance of
the WTO on this is not entirely clear: WTO is naot environmental organisation but it is getting gee In particular,
WTO case law has developed in favour of environaleptotection. Yet, in spite of the political recdtipn of the
importance of environmental aspects and the lirtk wiade and the WTO and the recent rulings, enuirent issues are

still sidelined or treated as a residual issue.

Although WTO is not the right forum to raise envimental issues, developed countries are usingdhisn for
protecting their economies. Still tough actions areeded to be taken for overcoming environmentaridra
successfully.WTO is looking after the implementatmf the ETBs in international trade, still the nzars are skeptical
about the issue that whether it is the right fotondiscuss these issues or not. Though WTO adwedthdeclause of free
trade, the developed nations are using the ETBrade restrictive measures against the developatigms. Thus, WTO
needs a more focused approach towards the implati@nof the environmental issues so as to ensare fiberal and

competitive trade environment.

Presently the Trade and Environment Committee isenamncerned about what happens when one country
invokes an environmental agreement to take actigainat another country that has not signed theremwiental
agreement. "The WTO is clearly unqualified to dedh complex scientific and environmental issuas] get, when there
is a conflict between trade and environmental @ersitions, it is the WTO that gets to decide whidles rule; it's like

putting the fox in charge of the chickens," saichieaMittler, Trade Policy Advisor at Greenpeace&hnational

WTO needs to address environmental concerns inyatlved does not increase the inter-organizationfscand
that strengthens the WTO as part of the global g@arece architecture. There shoulddoasideration of all for developing
standardsThe standards should to be framed for the betdgietand development relations among the membeitréeain
should be based after taking into consideratiothallpractical limitations of the member countriekis would ensure that
there is no conflict among the member countries tadl they could understand the importance of safetironmental

standards. And thus WTO will become more greenawitttonflicts.
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